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APPENDIX 3

REVIEW AND APPEALS

A. Review and Appeal Options

Agency decisions that are not made in favor of a progra
applicant or borrower) are known as adverse decisions,
Adverse decisions include: (1) administrative actions
Agency’s failure to take required actions within ti
regulations or within a reasonable time if no de i ified. R Part 11 is the
regulation of the National Appeals Division i s that both
Agency officials and program participants
Applicable portions of 7 CFR Part 11 to the
Handbook letters 1through 7 are provided to in ram'participants Of their rights.
Program participants for the SFHGLP in part are d as an applicant; borrower or
lender. Refer to 7 CFR Part 11 fofe i program participants.

articipant (lender,
be reviewed or appealed.
ency staff; and (2) the

t that any @dverse decision be reviewed by the
e adverse decision.

art by Rural Development. The purpose of mediation is
gh the use of a neutral mediator. A mediator’s role is to
uggestions on a resolution and summarizes each party’s

issues, which may lead to a mutual resolution of the adverse
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B. Informing Program Participants of Their Rights

Whenever an Agency official makes a decision that will adversely affect a program
participant, the Agency will make the proper notification in writing that an informal
administrative review with the person who made the decision be requested. If the
decision is appealable, the participant will be informed of t Ights to seek mediation
and to request a hearing with NAD. Handbook Letter 1 appendix is used for this
purpose. If the decision is not appealable, the particip informed of their rights

appealed. Mediation rights are not provided on i be appealed.
Handbook Letter 2 of this appendix is used fo

information needed for the program participant ecisions regardirfg involvement
in the review and appeals process. Specific civil ri nguage also must be included in
these letters. Handbook Letters I ppendix are available for
guidance and are titled to assist the i i rect language for the

decision made.

declines an applig . i 0an request or servicing actions
made by the lg i concurrence as the adverse decision was not
made by anAge icial, 6 net subject to review or appeal rights.

participant i pfovided the opportunity for an informal administrative review;
however, mediation and appeal rights to NAD are not offered. The participant will be
informed throdgh Handbook Letter 2 of this appendix that they may request an informal
administrative review and write to NAD for a review of the accuracy of the Agency’s
determination that the case cannot be appealed. Decisions that cannot be appealed
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include:

e Decisions made by parties outside the Agency (such as when an applicant
disagrees with a private lender’s decision not to provide a loan);

e An official's refusal to request an administrative waiver;

e Decisions made in accordance with statue (such asr esignations); and

e Denial of credit due to lack of funds.

When one or more of the reasons for an adverse
appealed, the adverse decision cannot be appealed. er containing
the adverse decision will include only the i
why the decision cannot be appealed. If
they will be listed separately in the decision let sons the assistance could
not be granted.

D. Informal Administrative Re

Participants who want to request
who made the decision must do so wit

notifying the parti articipant must make a request for
an informal adng g, and the request will be retained in the
participant’

telephone or throt the discretion of the Agency. The
informal admin : gsconducted by a representative of the person

e informal administrative review is to further

taff befiore the participant is notified of the decision. Handbook Letter 3
isd¥Sed if the adverse decision is not reversed as a result of the informal
ew. If the decision is reversed, a letter will be sent to the participant
of the decision and next steps.

administrative
notifying the

The participant may skip an informal administrative review and, if applicable, request
mediation or an appeal. In doing so, the participant automatically waives their rights to
an informal administrative review.
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E. Mediation

Adverse decisions which are appealable to NAD also require that the participant be
given the opportunity to seek mediation prior to having a hearj ith NAD. The
purpose of mediation is to resolve disputes through the use neutral mediator. A
participant may skip mediation and request an appeal to In doing so, they
automatically waive their rights to mediation.

Requests for Mediation

After receiving Handbook Letters 1 or 3 0 i program
participant may request mediation services. Upo t of the program participant’s
iX is sent to the participant to
enerally sent by the State
ieCtly by the Field Office

begin the process. Handbook L&
Director since costs are involved;

Agency and the program participant, if
program funds are not available, the Agency
by the program participant; however, the

poverty level. The Agency will notify the mediation source of how
ice will be paid. Handbook Letters 4 and 5 of this appendix include
this requirement.

the cost of su
language to me
Mediation in States with a USDA-funded mediation program

Many States have a mediation program that is annually certified by USDA. These
programs are funded, in part, by USDA, and were established primarily to mediate cases
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originating from the Farm Service Agency (FSA). If you are unsure if a USDA-funded
mediation program exists in your State, you should contact your State Director. In States
with a USDA-s funded mediation program, program participants who are provided appeal
rights will be generally referred to the USDA-funded mediation program. Handbook
Letter 4 of this appendix may be sent to the program participant to acknowledge their
request, and Handbook Letter 5 of this appendix may be used to refer the case to the
mediation service provider. In States where alternative mediation sources are readily
available at a lower cost than the USDA-funded mediation pr the State will follow
the guidance for States with a Community-Based Mediati enter (CBMC) or States
without a USDA-funded mediation program, and inclu DA mediation program
on the list of acceptable providers.

Mediation in States with a Community-Basedd¥lediation Center

yStem by the use’of trained
medlators located in the geographlcal area served. CBMC provides mediation
services to clients regardless of the es without a USDA-funded
State mediation program, the CB . articipants with appeal
rights who request mediation can bé . State ADR Coordinator
should establish a source/vendor list € ' i uld include the director,
contact information and cost.

Mediation in

In States witf a Iatidén program or access to a CBMC, Agency
iRing a list of mediation service providers. The State
program participants are referred to the State
FSA can generally provide a list of acceptable mediation
yihclude the National Association of Conflict
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known. States may handle the list of mediation sources as follows:

e The State may select a mediation provider from the list, provided there is not a
significant variation in the cost of service providers. The list will be maintained
alphabetically and sources selected in sequential order. Handbook Letter 4 of this
appendix may be sent to the program participant to acknqwledge their request for
mediation, and Handbook Letter 5 may be used to ref ase to the provider.
States will need to maintain documentation to ensu at mediation providers
receive an equal number of referrals. If there is icant variation in cost
between service providers, this option will no

e The State may provide the list of media request the
participant to select the source or pro table source
of mediation services. The list wi service
provider, if known. Handbook Letter IS purpose

ider. After
refer the case to the mediator.
If the program participant'd@es i of a mediation provider

within 10 days, their requeStfor me red withdrawn.
Handbook Letter 7 of this e the program participant of

expiration of selection of med gIViIC idet. Withdrawal or cancellation
of mediation.@ee

single family housing program may not lend themselves to
he Agency will not refuse to participate in mediation if requested
participant.

S prior to having a hearing with NAD. Requests for mediation made
prior to filing aprappeal with NAD stop the clock on the 30-day period during which a
participant may appeal to NAD. After mediation has concluded, any days that remain
from the 30-day period are available to the participant to request an appeal to NAD.
Handbook Letter 7 of this appendix is used for this purpose. The Agency official
completing Letter 7 will need to determine the number of days the participant took to
request mediation. Hearing dates for participants who request mediation after filing an
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appeal must be selected within 45 days of the conclusion of mediation. Participants may
also request mediation after filing an appeal with NAD but prior to the hearing.

Mediation on cases involving CSC

Mediation is handled through local sources, and the Agency may contribute to the
cost of the service. As such, mediation requests from progra icipants who receive
adverse decisions from CSC must be coordinated through t

Director to initiate mediation. Upon receipt of ici equest, the State
Office will send Handbook Letters 4, 5 or 7 A copy will
be provided to the Appeals Coordinator in t to the

Appeals
Participants who wish to appeal bmit a written request to

NAD within 30 days of receiving no deciston. The request must be
signed by the participant and include: {3 le adverse decision to be appealed,
3 believes the decision is wrong.

ations, the program participant has the right to a face-
s State of residence. The program participant also has

sufficient docu
to adequately

tation and phone resources to the person selected by the State Director
present the Agency in the case.

NAD will notify the participant and the Agency once it has made a final
determination. If NAD reverses the Agency’s decision, the next loan processing action
that would have occurred had no adverse decision been made must be taken within 30
days after the effective date of the notice from NAD; unless the Agency requests a review
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of the case by the Director of NAD. See 7 CFR Part 11 of this appendix for more
guidance on Director Reviews and other information regarding appeals.
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EQUAL CREDIT OPPORTUNITY ACT

The Federal Equal Credit Opportunity Act prohibits creditors from discriminating
against credit applicants on the basis of race, color, religion, origin, sex, marital
status, age (provided the applicant has the capacity to entegdito a binding contract);
because all or part of the applicant’s income derives fro blic assistance program;
or because the applicant has in good faith exercised a
Protection Act. The federal agency that administ i his law concerning

assistance in violation of this law, they sho
Washington, D.C. 20580.

The Fair Housing Act prohibits discriminatio al estate related transactions, or in
the terms or conditions of such astra
disability, familial status, or natio i ncy that is responsible for

enforcing this law is the U. S. Depa
person believes that they have been dis against iniviolation of this law, they
should contact the U. S. Department o : :

D.C. 20410 or cal >

(00-00-00)SPECIAL PN



HB-1-3555
Appendix 3
Page 10 of 43

HANDBOOK LETTER 1
NOTIFYING CUSTOMERS OF
AN ADVERSE DECISION THAT IS APPEALABLE
The decision described in the attached letter did not grant you the assistance you requested or
will terminate or reduce the assistance you are currently receiving. If you believe this decision

or the facts used in this case are in error, you may pursue any or all of
options.

Option 1 — Request an Informal Administrative Review

or legal counsel participate in the process, at your cost. igFormat administrative review may
gency. Please include a
daytime phone number in your request tG You may skip this step in the
informal administrative review process a 0 options. If you do,
you will automatically waive your right to a i

: allitigation. You have 30 days to request
mediation, 100 G i 15 days to complete mediation. If you need
more infopma i assist you in deciding whether to use this Option, 2
Director listed below.

There may be a cC 3
reasonable cost for on. When there is a cost, it is your responsibility to pay the other 50
percent. Every effort, Powever, is made to keep any cost to a minimum, and in some cases, the
mediator will waive the customer’s 50 percent share.
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If you elect to seek mediation, your written request for this service must be sent to the Rural
Development State Director and must be postmarked no later than 30 days from the date
when you receive the attached letter. Once you request mediation, it stops the running of the
30-day period in which you may request an appeal hearing (described in Option 3), but does not
waive your right to an appeal.

Once you have requested mediation, the Rural Development State Di will advise you of the
mediation service provider, the estimated cost of mediation, the a i
contribute, and the process and procedures for this service:

1. In states with a USDA-funded state mediation ill be referred to

such a services.

2. In states without a USDA-funded statggnediation program, yo | be either
directed to a local community medi i r you will be the
names of mediators from which to se

3 Also, you may suggest a mediator subje

; ve 10 days to contact the
mediator: Following the 10 days you are ¢ iatas, you will be advised

omplete the mediation. The
in resolution of these issues, you

You may request an appeal hearing by the NAD rather than an informal administrative review or
mediation. There is n@ cost for an appeal hearing. Your request for an appeal must be made no
later than 30 days from the date you receive the attached letter. To request an appeal hearing,
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you must write the NAD Assistant Director for your region at the following address:
[NAD Assistant Director Address]
Your request must state the reasons why you believe the decision is wrong, be personally signed

by you, and must include a copy of the attached letter. A copy of yo est must also be sent
to the Rural Development State Director at:

[Rural Development State Director Address]

his office anytime

You, or your representative or counsel, may cont
hours to examine or copy the Agency’s record
will be provided to you. Your representative or cou
represent you and review your file. The NAD Hearing
and place for the hearing.

regular office

otection Act. The federal agency
5 law concerning this creditor is the Federal Trade
orshewasd nied assi

that administers co
Commission. Ifa

rba velopment. If a person believes that they have been
: ation of this law, they should contact the U. S. Department of
Housing and Urk 2nt, Washington, D.C. 20410 or call (800) 669-9777.
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HANDBOOK LETTER 2
NOTIFYING CUSTOMERS OF
AN ADVERSE DECISION THAT CANNOT BE APPEALED

The decision described in the attached letter did not grant you the assistance you requested or
will terminate or reduce the assistance you are currently receiving.

If you have questions concerning this decision or the facts used i
explanation, you may write this office to request an informal
request must be received no later than 15 calendar days from

ing it and desire further

You may also have a representative or legal counsel i i our cost. The
informal administrative review may be conducted i iscretion of
the Agency. Please include a daytime phone nu

certain reasons cannot be appealed. We'ta i ons for the decision cannot be
appealed under our regulations. You ma p
Appeals Division (NAD) for a review of thejacce t the decision cannot be
appealed. Your request must be made no latg
attached letter.

The Federal Equal Credi ibitg €reditors from discriminating against credit
applicants on thebasi ; nati
ding contract); because all or part of the

gublic assistance program; or because the applicant has in
gonsumer Credit Protection Act. The federal agency
concerning this creditor is the Federal Trade

The Fair Housing AC pits discrimination in real estate related transactions, or in the terms
or conditions of such aftfansaction, because of race, color, religion, sex, disability, familial
status, or national oridin. The federal agency that is responsible for enforcing this law is the U.
S. Department of Housing and Urban Development. If a person believes that they have been
discriminated against in violation of this law, they should contact the U. S. Department of

Housing and Urban Development, Washington, D.C. 20410 or call (800) 669-9777.
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HANDBOOK LETTER 3
NOTIFYING CUSTOMERS
OF UNFAVORABLE DECISION REACHED AS A RESULT
OF AN INFORMAL ADMINISTRATIVE REVIEW

terminate or reduce the assistance you are currently receiving.
this case are in error, you may pursue any or all of the follow;

mediator will listen to all parties involved in the dispute I all parties o achieve a
mutually agreeable resolution. Many cases that go to med are resolved without further
al litigati 30 days to request mediation,

‘ tion, the Rural Development State Director will advise you of the
mediation ser i e estimated cost of mediation, the amount the Agency will

1. In States with 3
service.

2. In States without a USDA-funded mediation program, you will be either directed to a
local community mediation service; or, you will be provided the names of mediators from
which to select one.

SDA-funded mediation program, you will generally be referred to this
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3. Also, you may suggest a mediator subject to the Agency’s approval.

Once a mediation service provider has been identified, they will contact you and you will have
10 days to contact the mediator: Following the 10 days that you are allowed to select the
mediator, you will be advised directly by the mediation source if they can mediate your case.

the mediation. The
ution’of these issues, you

Once you have been referred to a mediator, you have 45 days to com
Agency can agree to an extension. If mediation does not result in
have the right to continue with a request for an appeal hearing

request an appeal hearing.

If you request mediation prior to filing for an appeal ave to request
an appeal will be 30 days from the adverse decisi to
request mediation. Mediation does not take the place : peal to the

NAD; however, a NAD appeal hearing would take plac er mediation. You may skip
i i you will automatically waive
your rights to an informal meeting. Once I
mediation.

Following your med equest an appeal hearing by the National Appeals Division
(NAD) as long as there ginal 30 days to request mediation as
outlined in the orlglnal ad

Assistant Dirg g address) to determine if you can file for an
appeal he

- pally signed by you, and must include a copy of the attached letter. A
copy of your request also be sent to the Rural Development State Director at the following

address:

[Rural Development State Director Address]
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You, or your representative or counsel, may contact this office anytime during regular office
hours to examine or copy the Agency’s record relevant to this adverse decision. Photocopies
will be provided to you. Your representative or counsel must have your written authorization to
represent you and review your file. The NAD Hearing Officer will contact you regarding a time
and place for the hearing.

criminating against credit
ital status, age (provided

The Federal Equal Credit Opportunity Act prohibits creditors fro
applicants on the basis of race, color, religion, national origin, s
the applicant has the capacity to enter into a binding contract
applicant’s income derives from any public assistance progta

status, or national origin. The federal agengy is responsible cing this law is the U.

discriminated against in violation of this law, : e U. S. Department of
Housing and Urban Development, \Washingto
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HANDBOOK LETTER 4
ATTACHMENT FOR NOTIFYING CUSTOMERS WHO HAVE
REQUESTED MEDIATION OF THE ASSIGNEMENT OF THEIR CASE
T0O:
A USDA-FUNDED STATE MEDIATION PROGRAM
OR:
A COMMUNITY-BASED MEDIATIO
OR:
CERTIFIED MEDIATION PR
MEDIATIO

TO: [CUSTOMER]
FROM: RURAL DEVELOPMENT STA
SUBJECT: Request for Mediation Services

This replies to your request for mediation :
referred to a [USDA-funded state mediationyp : i sed Mediation Center] or

As indicated in our adv for the mediation. The following
IS an estimate, but yo, d by the mediation service provider if there will be a cost.
Rural Developmentpo 3

Attached is 3
concurrence you

f certified mediators to select a mediator, or subject to our
e use of another mediator.

Within 10 days of tl 2 of this letter, you must provide this office, in writing, with the
concurrence/selection @Fthe mediator. If you do not, you will waive your right to mediation.
Rural Development will then contact the mediator, who in turn will contact you to determine if
they can mediate the issues in your case. You will then have 45 days to complete the mediation.
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When the mediation is concluded, you may file an appeal of the original adverse decision by
immediately contacting the National Appeals Division (NAD):

[NAD Assistant Director Address]

Once you have been contacted by the mediation provider and if you
mediation, you must immediately contact this office (address at th
responsible for all costs incurred by the mediation provider fro
cancellation.

not to pursue
of this letter). You are
ime of selection until your

Mediation, or the cancellation of mediation, does not a i n appeal with
NAD.

The Federal Equal Credit Opportunity Act prohibits i ainst credit
applicants on the basis of race, color, religion, national ex, marital status, age (provided
the applicant has the capacity to enter i ecause all or part of the

ecause the applicant has in
. The federal agency
that administers compliance with this law coR
Commission. If a person believes he or she Wa : nce 1n violation of this law, they
should contact the Federal Liiag

his law, they should contact the U. S. Department of
hington, D.C. 20410 or call (800) 669-9777.
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HANDBOOK LETTER 5
ATTACHMENT FOR ASSIGNMENT BY RURAL DEVELOPMENT/USDA
OF A CUSTOMER MEDIATION REQUESTTO A MEDIATION
SERVICES PROVIDER

TO: [Mediation Service Provider]
FROM:  Rural Development State Director
SUBJECT:  Request for Mediation
CUSTOMER:  [Name of the Rural Devel

ent customer request ediation]

[Customer contact informa

The above Rural Development customer ecision from our Agency and
has requested mediation. Attached is a copy g adverse deci r and the customer’s
request for your mediation.

Informal Administrative Revie

____ The Customer w, i « ity for an informal administrative review with
the Agency; howev [@yexercise this option.

iiCted; however, the Agency did not reverse its

1se was made by the following office. You should contact this
the case.

[Agency contact: pre dividual, address phone and e-mail]
Payment for Service:

The Rural Development policy is to pay 50 percent of the reasonable cost of the mediation
service and the customer will pay 50 percent. In addition, we encourage the mediation service to
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consider the customer’s ability to pay. The customer is solely responsible for their portion of the
cost of this service and should be billed directly. The bill for the Agency’s portion should be
submitted to this Rural Development State Office:

[State ADR Coordinator Name and Address]

Mediation must be completed within 45 days from the date of this le
agree to an extension. We also request a teleconference prior to y
determine whether the adverse decision lends itself to mediatio

less both parties
cceptance of this case to
r service.

ction Act. The federal agency
or is the Federal Trade

good faith exercised any right under the Consumer Cred
that administers compliance with this law concerning this

The Fair Housing Act prohibits discriminatio al est glated transactions, or in the terms
or conditions of such a transaetien, because of ¥& 0N, sex, disability, familial

or National Office Program Director
ouis for SFH Cases
DR Coordinator
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HANDBOOK LETTER 6
ATTACHMENT FOR NOTIFYING CUSTOMERS OF UNRESOLVED
RESULT OF THE MEDIATION OF THE ADVERSE

TO: [CUSTOMER]

FROM: [State Director]

SUBJECT: Unresolved Result of the Requested M

If you believe the decision or facts used in the case are ou may continue’to pursue your
right to an appeal by the National Appeals Division (NAD) Bhere is no cost for an appeal

___Youdidng appeél hea NAD prior to entering into mediation. If you wish
ediately write to the Assistant Director of NAD
he number of days remaining, if any, to schedule the

ust be received within the remaining days, as

If NAD determines that you have appeal rights and you want to exercise those appeal rights, you
or your representative or counsel, may contact this office anytime during regular office hours to
examine or copy relevant Agency’s record relating to the original adverse decision. .
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Photocopies will be provided. Your representative or counsel must have your written
authorization to represent you and review your file.

The NAD Hearing Officer will contact you regarding a time and place for the hearing. You may
also request a teleconference hearing in lieu of the face-to-face hearing. At any time before the
scheduled hearing you may also request that the Hearing Officer make a decision without a
hearing.

The Federal Equal Credit Opportunity Act prohibits creditors fr riminating against credit
applicants on the basis of race, color, religion, national origi

the applicant has the capacity to enter into a binding contra

applicant’s income derives from any public assistance piogre pplicant has in
good faith exercised any right under the Consumer ral agency
that administers compliance with this law concerni

Commission. If a person believes he or she was deni law, they

The Fair Housing Act prohibits discriminatieq i d transactions, or in the terms
or conditions of such a transaction, becau ¢ igi exgtisability, familial
status, or national origin The federal agen i forcing this law is the U.
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HANDBOOK LETTER 7
ATTACHMENT FOR NOTIFYING CUSTOMERS OF EXPIRATION OF THE 10 DAYS
TO SELECT A MEDIATION SERVIE PROVIDER

TO: [Customer]
FROM:  [State Director]
SUBJECT: Expiration of Selection of

On [date], you requested mediation of the ined in the attached letter
which did not [grant the assistance you regu duce the assistance you
are currently receiving, or will give you relie were also informed that
you had 10 days from [date] to either concur 3d18 Ice assigned by Rural
Development to your case e mediation Sek

e place of, or limit your right to request an appeal to

. You may request an appeal hearing by NAD as long a

e original 30 days to request an appeal as outlined in the original
adverse decisio . st immediately contact the NAD Assistant Director for your
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There is no cost for an appeal hearing. Your request must state the reasons why you believe the
decision is wrong, be personally signed by you, and include a copy of the attached original
decision letter. A copy of your request must also be sent to the Rural Development State
Director:

[Rural Development State Director Address]

me during regular office
cision. Photocopies will
authorization to

ou regarding a time

You, or your representative or counsel, may contact this office at
hours to examine or copy the Agency’s record relative to the ad
be provided to you. Your representative or counsel must hav;
represent you and review your file. The NAD Hearing Offi
and place for the hearing.

The Federal Equal Credit Opportunity Act prohibi i am discriminati inst credit
applicants on the basis of race, color, religion, nationak@higi marital status, (provided
the applicant has the capacity to enter into a binding con pecause all or part of the

applicant’s income derives from any public assistance programs,or because the applicant has in
good faith exercised any right under the € ) :
that administers compliance with this law € i i i ederal Trade

lated transactions, or in the terms
color, religion, sex, disability, familial
gsponsible for enforcing this law is the U.
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HANDBOOK 3

7 CFR PART 11--NATIONAL APPEALS DIVISION RULES OF
PROCEDURE

TABLE OF CONTENTS

Sec.

11.1  Definitions.

11.2  General statement.
11.3  Applicability.

11.4  Inapplicability of other laws and regulations.
11.5 Informal review of adverse decisi@

11.6  Director review of agency determina
Division hearing.

ight of participants to

11.7 EX parte comm

11.8 Division hearing
11.9
11.10
11.11
11.12 ve da implementation of final determinations of the Division.
11.13 Judicial revie
11.14 Filing of appeals and computation of time.

Authority: 5 U.S.C. 301; Title I, Subtitle H, Pub. L. 103-354, 108 Stat. 3228 (7 U.S.C. 6991 et
seq.); Reorganization Plan No. 2 of 1953 (5 U.S.C. App.).
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§ 11.1 Definitions.
For purposes of this part:

ployee, or committee
uitable relief by an
on the request or right of
regulations or within a
S. The term does not

Adverse decision means an administrative decision made by an officer
of an agency that is adverse to a participant. The term includes a de
agency or the failure of an agency to issue a decision or otherwis
the participant within timeframes specified by agency progra
reasonable time if timeframes are not specified in such statut
include a decision over which the Board of Contract Ap

Agency means:
(1) The Agricultural Stabilization and Conserv

(2) The Commodity Credit Corperation (CCC);

(3) The Farm Service Agency (FSA

gervation Service (SCS);

(11) The Soil €

(12) A State, county, or area committee established under section 8(b)(5) of the Soil
Conservation and Domestic Allotment Act (16 U.S.C. 590h(b)(5)); and
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(13) Any successor agency to the above-named agencies, and any other agency or office of the
Department which the Secretary may designate.

Agency record means all the materials maintained by an agency related to an adverse decision
which are submitted to the Division by an agency for consideration in connection with an appeal
under this part, including all materials prepared or reviewed by the agency during its
consideration and decision-making process, but shall not include reco information not
related to the adverse decision at issue. All materials contained in th&agency record submitted
to the Division shall be deemed admitted as evidence for purpos hearing or a record
review under Sec. 11.8 of this Appendix.

Agency representative means any person, whether or ng
represent the agency in an administrative appeal und

Appeal means a written request by a participant
Division of an adverse decision under this part.

Appellant means any participant who appe in accordance with this part.
Unless separately set forth in this part, the
representative.

writing by a participant, I . , he participant in an
administrative appeal : ed representative may act on behalf of the
participant except vyt IS i quire action by the participant or appellant
personally.

Case record4 ¢ i edby the Secretary related to an adverse decision.
a@gency record and the hearing record.

ps the United States Department of Agriculture (USDA).

Department
Director means the 3t the Division or a designee of the Director.

Division means the Naffonal Appeals Division established by this part.

Equitable relief means relief which is authorized under section 326 of the Food and Agriculture
Act of 1962 (7 U.S.C. 1339a) and other laws administered by the agency.
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Ex parte communication means an oral or written communication to any officer or employee of
the Division with respect to which reasonable prior notice to all parties is not

given, but it shall not include requests for status reports, or inquiries on Division procedure, in
reference to any matter or proceeding connected with the appeal involved.

Hearing, except with respect to Sec. 11.5, means a proceeding before ivision to afford a
participant the opportunity to present testimony or documentary evidence or both in order to
have a previous determination reversed and to show why an ady; termination was in error.

Hearing record means all documents, evidence, a toa

hearing under Sec. 11.8.

Participant means any individual or entity e right to participate in or
receive, a payment, loan, loan guarantee, or @ ce with any program of an
agency to which the regulations in this part ap decision of such agency. With
respect to guaranteed loag d the lender jointly must appeal
an adverse decision e ion of a final loss payment to a lender shall be

within the Se@pe of 7 CFR parts 1407 and 3017;
(5) Export programs administered by the Commaodity Credit Corporation;

(6) Disputes between reinsured companies and the Federal Crop Insurance
Corporation;
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(7) Tenant grievances or appeals prosecutable under the provisions of 7 CFR part
1944, subpart L, under the multi-family housing program carried out by RHS;

(8) Personnel, equal employment opportunity, and other similar disputes with any
agency or office of the Department which arise out of the employment
relationship;

(9) The Federal Tort Claims Act, 28 U.S.C. 2671 et seq. Military Personnel

and Civilian Employees Claims Act of 1964, 31

(10) Discrimination complaints prosecutable u

regulations at 7 CFR parts 15, 15a, 15b

determination is based on the agency record and other i on submitted by the appellant
and the agency, including information submitted by affida declaration.

Secretary means the Secretary of Agricultt

§ 11.2 General statement.

(a) This part sets forth pra , dational Appeals Division within

i vithin the Department, subject to the general
which is independent from all other
including Department officials at the state and local

ire o0 the Secretary of Agriculture. The authority
ne“Division, and the administrative appeal

program participants who desire to appeal an adverse

f the Federal Crop Insurance Reform and Department of

of 1994, Public Law 103-354 (the Act), 7 U.S.C. 6912(e),
review of an adverse decision before a Hearing Officer of the
er review by the Director, under the provisions of this part prior to

program participa
Division, and may S€
seeking judicial review
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§11.3 Applicability.

(a) Subject matter. The regulations contained in this part are applicable to adverse
decisions made by an agency, including, for example, those with respect to:

(1) Denial of participation in or receipt of benefits under, any program of an agency;

(2) Compliance with program requirements;

(3) The making or amount of payments or other p efits to a participant in

any program of an agency; and
(4) A determination that a parcel of land igfa

(b) Limitation. The procedures contained j view of
statutes or USDA regulations issued under Federalle

8 11.4 Inapplicability of other laws and«eqgulations.

The provisions of the Administrative Proc&g A
(5 U.S.C. 554, 555, 556, 557, &amp; 3105) ble to praeeedings under this part
The Equal Access to Justice Act, as amended
The Federal Rules of Evidga 3

adverse decision at issue. The procedures for requesting such an
e FSA are found in 7 CFR part 780. After receiving a decision

review by State FSA committee or may appeal directly to NAD under Sec. 11.6(b).
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(b) Optional informal review. With respect to adverse decisions issued at the State office
level of FSA and adverse decisions of all other agencies, a participant may request an
agency informal review of an adverse decision of that agency prior to appealing to NAD.
Procedures for requesting such an informal review are found at 7 CFR part 780 (FSA), 7
CFR part 614 (NRCS), 7 CFR part 1900, subpart B (RUS), 7 CFR part 1900, subpart B
(RBS), and 7 CFR part 1900, subpart B (RHS).

(c) Mediation. A participant also shall have the right to uti
dispute resolution (ADR) or mediation program, includi
available under title V of the Agriculture Credit Actof

available alternative

stops the running of the 30-day period duri ich a participant may appeal to
NAD under Sec. 11.6(b)(1), and will have the ce of days remaining in that

(2) Requests mediation or AD i al to NAD under Sec.
11.6(b), but before the hearing, t g eemed to have waived his
right to have a hea

atton of appealability.

ef the date on which a participant receives a

subject tosappeal, and will issue a final determination notice that upholds or reverses
the determination of the agency. This final determination is not appealable. If the
Director reverses the determination of the agency, the Director will notify the
participant and the agency of that decision and inform the participant of his or her
right to proceed with an appeal.
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(b) Appeals of adverse decisions.

(3) The Director may delegate his or her authority to conduct a review under this
subsection to any subordinate official of the Division other than a Hearing Officer.
In any case in which such review is conducted by such a subordinate official, the
subordinate official's determination shall be considered to be the determination of
the Director and shall be final and not appealable.

(1) To obtain a hearing under Sec. 11.8, a partici ly must request such

hearing not later than 30 days after the date op ant first received
notice of the adverse decision or after the date™o i ipant receives
notice of the Director's determination thaf’a decision is appealab he case of the

failure of an agency to act on the req
personally must request such hearing no
knew or reasonably should have known tha
timeframes specified by agency program regula
specify no timeframes, not |a han 30 days afte
have known of the agency's failt Ct.

ggency had not acted within the
as, or, where such regulations
participant reasonably should

(2) A request for a hearing shall d persOnally signed by the
participant, and.shall include a copy, of'the adversedecision to be reviewed, if
available, a brief statement of the participant's reasons for believing that
the decisi y's failure t@act, was wrong. The participant also shall
send a €opy or a hearing e agency, and may send a copy of the
iewed to the @agency, but failure to do either will not

o1 dISMISs e appeal. Instead of a hearing, the participant

y an authorized representative, the authorized
declagation with NAD, executed in accordance with 28 U.S.C.
icipant has duly authorized the declarant in writing to represent
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§ 11.7 Ex parte communications.

(a) Ex parte communications.

(1) At no time between the filing of an appeal and the issuance of a final
determination under this part shall any officer or employee of the Division engage in
ex parte communications regarding the merits of the appealgwith any person having
any interest in the appeal pending before the Division, i any person in an
advocacy or investigative capacity. This prohibition d

(i) Discussions of the merits of the
been given notice and an opportuni

(2) In the case of a communication desc i ii IS section, a
memorandum of any such discussion shall i

muni€ation knowingly made or knowingly caused to be made by
5 section the Hearing Officer or Director may, to the extent

sts of justice and the policy of the underlying program, require

2 why such party's claim or interest in the appeal should not be
fisregarded, or otherwise adversely affected on account of such

the party to
dismissed, denie
violation.
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§ 11.8 Division hearings.

(a) General rules.

(1) The Director, the Hearing Officer, and the appellant shall have access to the
agency record of any adverse decision appealed to the Division for a hearing. Upon

request by the appellant, the agency shall provide the app t a copy of the agency
record.

(2) The Director and Hearing Officer shall have t to administer oaths and
affirmations, and to require, by subpoena, the att itnesses and the
production of evidence. A Hearing Officer i ence of the

Director prior to issuing a subpoena.

(i) A subpoena requiring the ed and

(if) An appellant or afya ny appropriate official, may
request the issuance of
ag at least 14 efore the scheduled date

Dfficer shall issue a subpoena at least 7

itness, the appellant or the agency has established that either a
spartment or a private individual possesses information that is

determination,
person, and tha

the information cannot be obtained except through testimony of the
he testimony cannot be obtained absent issuance of a subpoena.
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(iv) The party requesting issuance of a subpoena shall arrange for service.
Service of a subpoena upon a person named therein may be made by
registered or certified mail, or in person. Personal service shall be made by
personal delivery of a copy of the subpoena to the person named therein by
any person who is not a party and who is not less than 19 years of age. Proof
of service shall be made by filing with the Hearing Officer or Director who
issued the subpoena a statement of the date and m f service and of the
names of the persons served, certified by the pe who made the service in
person or by return receipts for certified or r mail.

(v) A party who requests that a subpoe e responsible for the
payment of any reasonable travel an i red by the
witness in connection with his or
serves the subpoena in person.
with the appearance of a Departm tness arises
out of his or her performance of offic ich party
requested the subpoena.

the Department and the Department of
states District Court in the jurisdiction where

gency promptly shall provide the Division with a copy of the agency
record. I#requested by the appellant prior to the hearing, a copy of such agency
record shall be provided to the appellant by the agency within 10 days of receipt of
the request by the agency.
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(2) The Director shall assign the appeal to a Hearing Officer and shall notify the

appellant and agency of such assignment. The notice also shall advise the appellant
and the agency of the documents required to be submitted under paragraph (c)(2) of
this section, and notify the appellant of the option of having a hearing by telephone.

(3) The Hearing Officer will receive evidence into the hearing record without regard
to whether the evidence was known to the agency officer loyee, or committee
making the adverse decision at the time the adverse degiSfon was made.

(c) Procedures applicable only to hearings.

ellant has the right

(1) Upon a timely request for a hearing und
ays after the

to have a hearing by the Division on any
date of receipt of the request for the h

(2) The Hearing Officer shall set a reason r submission’of the
following documents:

(i) By the appellant:

anticipated g8ses and brief descriptions of the evidence

offer.

e adverse decision challenged by the appellant;

ritten explanation of the agency's position, including the
ory or statutory basis therefore;

A copy of any document not in the agency record that the agency
anticipates introducing at the hearing; and

(D) A list of anticipated witnesses and brief descriptions of the evidence
such witnesses will offer.
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(3) Not less than 14 days prior to the hearing, the Division must provide the
appellant, the authorized representative, and the agency a notice of hearing
specifying the date, time, and place of the hearing. The hearing will be held in the
State of residence of the appellant, as determined by the Hearing Officer, or at a
location that is otherwise convenient to the appellant, the agency, and the Division.
The notice also shall notify all parties of the right to obtain an official record of the
hearing.

(4) Pre-hearing conference. Whenever appropriate, ring Officer shall hold a
pre-hearing conference in order to attempt to res ute or to narrow the

issues involved. Such pre-hearing conference lephone unless the
Hearing Officer and all parties agree to hol

(5) Conduct of the hearing.

(i) A hearing before a Hearing Officeg e appellant
agrees to a hearing by telephone.

Witnesses. When appropriate, agency witnesses
requested ppellant will be made available at the hearing. Any
evidence be received by the Hearing Officer without regard to whether
2 could be admitted in judicial proceedings.

tion, either party may request that a verbatim transcript be made of the
hearing proceedings and that such transcript shall be made the official record
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of the hearing. The party requesting a verbatim transcript shall pay for the
transcription service, shall provide a certified copy of the transcript to the
Hearing Officer free of charge, and shall allow any other party desiring to
purchase a copy of the transcript to order it from the transcription service.

(6) Absence of parties.

(i) If at the time scheduled for the hearing either
representative is absent, and no appearance is

appetlant or the agency
on behalf of such absent

s the absent party

(B) Accept evide in S m|tted by any party
present at the hearil

] due to the absence of a party, the Hearing
any additional evidence submitted by
such evidence to the absent party or

apty or parties 10 days to provide a response to
clusion in the hearing record.

ty has demonstrated good cause for the failure to
icer shall reschedule the hearing unless all parties

g tor 10 days or for such other period of time as the Hearing Officer
shall estalt to allow the submission of information by the appellant or the
agency, te’the extent necessary to respond to new facts, information, arguments, or
evidence presented or raised at the hearing. Any such new information will be added
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by the Hearing Officer to the hearing record and sent to the other party or parties by
the submitter of the information. The Hearing Officer, in his or her discretion, may
permit the other party or parties to respond to this post-hearing submission.

(d) Interlocutory review. Interlocutory reviews by the Director of rulings of a Hearing
Officer are not permitted under the procedures of this part.

(e) Burden of proof. The appellant has the burden of provin t thevadverse decision of

the agency was erroneous by a preponderance of the evide

(F) Timing of issuance of determination. The Hearin ue a notice of the
determination on the appeal to the named appella sentative, and the
agency not later than 30 days after a hearing or ng record in
cases in which the Hearing Officer receives

appellant after a hearing. In the case of a réc | issue a
notice of determination within 45 days of receip ellant’s request for a record

review. Upon the Hearing Officer's request, the Di may establish an earlier or later

deadline. A notice of determinati@ a copy of the procedures for
filing a request for Director review natlon IS not appealed to
the Director for review under Sec. 1

be considered to be a notice of a final part.

shall include specific reasons why the agency believes the determination is wrong,
including citations of statutes or regulations that the agency believes the
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determination violates. Any such request may be made by the head of an agency
only, or by a person acting in such capacity, but not by any subordinate officer of
such agency.

(3) A copy of a request for Director review submitted under this paragraph (a) shall
be provided simultaneously by the submitter to each party to the appeal.

(b) Notification of parties. The Director promptly shall noti
request for review.

s of receipt of a

(c) Responses to request for Director review. Other pa al may submit
written responses to a request for Director review i
receipt of a copy of the request for review.

(d) Determination of Director.

his section, and
information as may be accepte Rirector, in o determine whether the

decision of the Hearing Officer 9y substantfal evidence. Based on such
review, the Director will issue a otice that upholds, reverses, or

upon revie ; i ision shall be considered to be the final
determigaé@ ot be appealable. However, if the Director
determines is inadequate or that new evidence has been

(i1) 80 business days after receipt of the request for review, in the case of a
request by an appellant.
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(3) In any case or any category of cases, the Director may delegate his or her
authority to conduct a review under this section to any Deputy or Associate
Directors of the Division. In any case in which such review is conducted by a
Deputy or Associate Director under authority delegated by the Director, the Deputy
or Associate Director's determination shall be considered to be the determination of
the Director under this part and shall be final and not appealable.

ector'shall have the
ner and to the same

(e) Equitable relief. In reaching a decision on an appeal, the
authority to grant equitable relief under this part in the sa

(c) All determinations of the Hearing

lnformatlon from the case record laws & ftter at issue, and applicable

on the date of the adverse

e in the determination, or a detailed explanation of how the
to statute or regulation, which would justify reversal or
ination.

(b) The Directo | issue a notice to all parties as to whether a request for
reconsiderationgneets the criteria in paragraph (a) of this section. If the request for
reconsideration meets such criteria, the Director shall include a copy of the request for
reconsideration in the notice to the non-requesting parties to the appeal. The non-
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requesting parties shall have 5 days from receipt of such notice from the Director to file a
response to the request for reconsideration with the Director.

(c) The Director shall issue a decision on the request for reconsideration within 5 days of
receipt of responses from the non-requesting parties. If the Director's decision upon
reconsideration reverses or modifies the final determination of the Director rendered under
Sec. 11.9(d), the Director's decision on reconsideration will become the final

the head of the agency shall implement the final inati han 30 days after
the effective date of the notice of the final dete i

al’date for any requirement of this part falls on a Saturday, Sunday,
Federal holiday ather day on which the Division is not open for the transaction of
business during mormal working hours, the time for filing will be extended to the close of
business on the next working day.
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(c) The time for filing an appeal, a request for Director review, or any other document
expires at 5:00 p.m. local time at the office of the Division to which the filing is submitted
on the last day on which such filing may be made.

8§ 11.15 Participation of third parties and interested parties in Divisi roceedings.

In two situations, parties other than the appellant or th ay be interested in

fact result in the adjudication of the rights of a thi 0. al of a tenant

involving a payment shared with a landlord, a

because of the derivative impact the appeal det i have on that party, e.g.,
guaranteed lenders and reinsurance companies. T visions in this section set forth

(a) Third parties. When an appeal ivisi ify any potential third
party Whose rights may be adjud : ght to pagticipate as an appellant in the

e Division shall issue one notice to the third
party declines to participate, the Division

appellant.
pate, and if s
g as to that

der a'crop insurance program, the respective guaranteed lender
any having an interest in a participant’s appeal under this part
e appeal as an interested party, but such participation does not
of an appellant upon the guaranteed lender or reinsurance company

such that itmay request Director review of a final determination of the Division.
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