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APPENDIX 3

REVIEW AND APPEALS

A. Review and Appeal Options

Agency’s failure to take required actions within time frames speci
regulations or within a reasonable time if no deadline is spgeified. ACFR Part 11 is the
s proGedures that both
Agency officials and program participants must follow when a eal'is made.

Program participants for the SFHGLP in part are dias 8n applicant; borrower or
lender. Refer to 7 CFR Part 11 for complegtg,infor

Adverse decisions are subject tg the followi view and appeal procedures.

e Informal Administr view by Agency Decision-Maker. Program
participants have t uest that any adverse decision be reviewed by the

. Most adverse decisions, whether or not they have been
y decision-maker, may be appealed to NAD.
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B. Informing Program Participants of Their Rights

Whenever an Agency official makes a decision that will adversely affect a program
participant, the Agency will make the proper notification in writing that an igformal
administrative review with the person who made the decision may be reques
decision is appealable, the participant will be informed of their rights to seek fion
and to request a hearing with NAD. Handbook Letter 1 of this appendix is usg
purpose. If the decision is not appealable, the participant will be fpform
to have NAD review the accuracy of the Agency’s finding that the\decisio
appealed. Mediation rights are not provided on decisions which cangot be
Handbook Letter 2 of this appendix is used for this purpo

in the review and appeals process. Specific civil
these letters. Handbook Letters 1through llo
guidance and are titled to assist the Field Sta
decision made.

isions by the Agency will include notification to the
lender and the ap er when declining a request for commitment. Adverse
decisions regardin s payments will be directed to the lender/servicer

t is still provided the opportunity for an informal administrative review;

er, mediation and appeal rights to NAD are not offered. The participant will be
ed through Handbook Letter 2 of this appendix that they may request an informal
administrative review and write to NAD for a review of the accuracy of the Agency’s
determination that the case cannot be appealed. Decisions that cannot be appealed
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include:

e Decisions made by parties outside the Agency (such as when an applicant
disagrees with a private lender’s decision not to provide a loan);

e An official's refusal to request an administrative waiver;
e Decisions made in accordance with statue (such as rural area designa and
e Denial of credit due to lack of funds.

When one or more of the reasons for an adverse decision a
appealed, the adverse decision cannot be appealed. In the
the adverse decision will include only the items which
why the decision cannot be appealed. If other reasons alSp exist he adverse decision,
they will be listed separately in the decision lettel
not be granted.

reasons that cannot be
es, the letter containing

D. Informal Administrative Review

Participants who want to requ
who made the decision must d

n informal inistrative review with the person
within 15 days of the date of the Agency’s letter

-face meeting, at the discretion of the Agency. The
can also be conducted by a representative of the person

The participant may skip an informal administrative review and, if applicable, request
mediation or an appeal. In doing so, the participant automatically waives their rights to
an informal administrative review.
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E. Mediation

Adverse decisions which are appealable to NAD also require that the paftici
given the opportunity to seek mediation prior to having a hearing with NAD.
purpose of mediation is to resolve disputes through the use of a neutral medi
participant may skip mediation and request an appeal to NAD. Ind so, t
automatically waive their rights to mediation.

Requests for Mediation

After receiving Handbook Letters 1 or 3 of thi
participant may request mediation services. Up¢
request for mediation Handbook Letter 4 of this 3
begin the process. Handbook Letter 4 of/thi
Director since costs are involved; however, t
at the discretion of the State Direc

appendix, as applicable, a program

ot Of the program participant’s
is $ent to the participant to
X i8 generally sent by the State
can be sent directly by the Field Office

Cost of Mediation

There is generall ciated’with participation in mediation. When there are
costs, they will be shared Ily between the Agency and the program participant, if
Agency funds a A re Agency program funds are not available, the Agency
will participate in ion if requested by the program participant; however, the

program participantyill b notified in advance of the portion of the cost the Agency will

of the cost toward this service. The State Director may also consent to
entage (up to 100 percent) of the cost of mediation for participants with
the poverty level. The Agency will notify the mediation source of how

0f such service will be paid. Handbook Letters 4 and 5 of this appendix include
a0e to meet this requirement.

Mediation in States with a USDA-funded mediation program

Many States have a mediation program that is annually certified by USDA. These
programs are funded, in part, by USDA, and were established primarily to mediate cases
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originating from the Farm Service Agency (FSA). If you are unsure if a USDA-funded
mediation program exists in your State, you should contact your State Director. In States
with a USDA-s funded mediation program, program participants who are provided appeal
rights will be generally referred to the USDA-funded mediation program. Handbook
Letter 4 of this appendix may be sent to the program participant to acknowledge their
request, and Handbook Letter 5 of this appendix may be used to refer the case to the
mediation service provider. In States where alternative mediation sources a
available at a lower cost than the USDA-funded mediation program, the Stat

the guidance for States with a Community-Based Mediation Center (€BMC)
without a USDA-funded mediation program, and include the USDA! iatioRprogram
on the list of acceptable providers.
Mediation in States with a Community-Based Mediation er
A CBMC is a nonprofit, public entity operating un% guidantce of a governing
jal s

board. Its goal is to provide an alternative to thefjudi@ia tem by the use of trained
mediators located in the geographical area serve BNV C provides mediation
services to clients regardless of their abilityato pa ates without a USDA-funded
State mediation program, the CBMC is anf 0 Program participants with appeal
rights who request mediation can be referred t

CBMC. The State ADR Coordinator
should establish a source/vendor List"ef CBMCs. e list should include the director,
contact information and cost.

Mediation in States wit usD ed mediation program

-funded mediation program or access to a CBMC, Agency
intaining a list of mediation service providers. The State
is list as program participants are referred to the State

. FSA can generally provide a list of acceptable mediation

In States without a
officials are responsible fo
Office will gene fai

should Aot be used. The list will contain the approximate cost of each service provider, if
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known. States may handle the list of mediation sources as follows:

e The State may select a mediation provider from the list, provided there is not a
significant variation in the cost of service providers. The list will be maintained
alphabetically and sources selected in sequential order. Handbook Letter 4 of this

receive an equal number of referrals. If there is a significant
between service providers, this option will not be used.

e The State may provide the list of mediators to the
participant to select the source or provide the n

Handbook Letter 7 of this
expiration of selection o

to notify the program participant of
ediation service provider. Withdrawal or cancellation
ish the participant’s right to an appeal with NAD.

parties agree to a
teIeconference be

ardless, the Agency will not refuse to participate in mediation if requested
ae program participant.

from the 30-day period are available to the participant to request an appeal to NAD.
Handbook Letter 7 of this appendix is used for this purpose. The Agency official
completing Letter 7 will need to determine the number of days the participant took to
request mediation. Hearing dates for participants who request mediation after filing an
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appeal must be selected within 45 days of the conclusion of mediation. Participants may
also request mediation after filing an appeal with NAD but prior to the hearing.

Mediation on cases involving CSC

Mediation is handled through local sources, and the Agency may contribite to the
cost of the service. As such, mediation requests from program participants eceive
adverse decisions from CSC must be coordinated through the State Office.

rse decision. The request must be
. (1) a copy of the adverse decision to be appealed,;

signed by the participant and |
i the participant believes the decision is wrong.

and (2) a brief statement d

Upon receiving a
promptly prOVIde NAD a copy of the Agency record specific references in 7 CFR

gparticipant’s State of residence. The program participant also has
at the hearing be handled by teleconference. An adverse decision
ay result in an appeal hearing and require a face-to-face hearing. In these
Appeal Coordinator may request the State Director to provide Field Staff
o atten@the hearing and represent CSC. The CSC Appeals Coordinator will provide
fficight documentation and phone resources to the person selected by the State Director
adequately represent the Agency in the case.

NAD will notify the participant and the Agency once it has made a final
determination. If NAD reverses the Agency’s decision, the next loan processing action
that would have occurred had no adverse decision been made must be taken within 30
days after the effective date of the notice from NAD; unless the Agency requests a review
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of the case by the Director of NAD. See 7 CFR Part 11 of this appendix for more
guidance on Director Reviews and other information regarding appeals.

N
O
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EQUAL CREDIT OPPORTUNITY ACT

The Federal Equal Credit Opportunity Act prohibits creditors from discr
against credit applicants on the basis of race, color, religion, national origin,
status, age (provided the applicant has the capacity to enter into a bingi
because all or part of the applicant’s income derives from any publi
or because the applicant has in good faith exercised any right un
Protection Act. The federal agency that administers compliance w
this creditor is the Federal Trade Commission. If a person/Believes
assistance in violation of this law, they should contact the Fedesal Trade Commission,
Washington, D.C. 20580.

the terms or conditions of such a transacti
disability, familial status, or national origi:
enforcing this law is the U. S. Department of
person believes that they have beepdi
should contact the U. S. Depar
D.C. 20410 or call (800) 669497

gency that IS respon5|ble for
smg and Urban Development. If a

ainst in violation of this law, they
t of Housing and Urban Development, Washington,
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HANDBOOK LETTER 1
NOTIFYING CUSTOMERS OF
AN ADVERSE DECISION THAT IS APPEALABLE
The decision described in the attached letter did not grant you the assistance you requested or
will terminate or reduce the assistance you are currently receiving. If you believe this decision

or the facts used in this case are in error, you may pursue any or all of the following
options.

Option 1 — Request an Informal Administrative Review
If you have questions concerning this decision or the facts used in makin
explanation, you may write this office to request an informal admigistrativeyeview/ There is no

15 calendar days from the date of the attached letter. You mus
evidence, and possible alternatives along with your reque
or legal counsel participate in the process, at your cost.
be conducted by telephone or in person, at the discretio

Option 2 — Request Mediation
You have the right to request medi

ion. Many cases that go to mediation are resolved without
further action, extended delays, orthe cost of formal litigation. You have 30 days to request

mediation, 10 daysto s
more information on the i cess to assist you in deciding whether to use this Option, 2

f effort, however, is made to keep any cost to a minimum, and in some cases, the

mediator waive the customer’s 50 percent share.
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If you elect to seek mediation, your written request for this service must be sent to the Rural
Development State Director and must be postmarked no later than 30 days from the date
when you receive the attached letter. Once you request mediation, it stops the running of the
30-day period in which you may request an appeal hearing (described in Option 3), but does not
waive your right to an appeal.

Once you have requested mediation, the Rural Development State Director will adv of the

mediation service provider, the estimated cost of mediation, the amount the Agency
contribute, and the process and procedures for this service:

1. In states with a USDA-funded state mediation program, yoy will b rred to
such a services.
2. In states without a USDA-funded state mediati r m, you will be either
directed to a local community mediation service\or you'ill be provided the
A

names of mediators from which to select qne

ncy’s approval.

ave 10 days to contact the
ne‘mediator, you will be advised

you have 45 days to complete the mediation. The
jon does not result in resolution of these issues, you

When mediation is concluded, y ill be notified of the result and your right, if applicable, to
request an appeal hearing

Mediation does not take tRe pla 7 or limit your right to, an appeal to the National Appeals
Division (NAD 2 NAD appeal hearing would take place only after mediation. You
may skip med gst an appeal hearing. However, in doing so, you will automatically
waive your'rig al meeting. Once the appeal hearing begins, you also waive your
right tomediatio

later than 30 days from the date you receive the attached letter. To request an appeal hearing,
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you must write the NAD Assistant Director for your region at the following address:

[NAD Assistant Director Address]
Your request must state the reasons why you believe the decision is wrong, be persdhally signed
by you, and must include a copy of the attached letter. A copy of your request must be sent

to the Rural Development State Director at:

[Rural Development State Director Address]

You, or your representative or counsel, may contact this office anygime during regular office
hours to examine or copy the Agency’s record relevant to this adversg,decision. Photocopies
will be provided to you. Your representative or counse t haye your MWritten authorization to
represent you and review your file. The NAD Hearing il contact you regarding a time

and place for the hearing.

The Federal Equal Credit Opportunity Act prohibits ltors rom discriminating against credit
applicants on the basis of race, color, religi@n, national Ofigin, sex, marital status, age (provided
the applicant has the capacity to enter int0 a blndlng cont act) because all or part of the
applicant’s income derives from any. ssistance program; or because the applicant has in
good faith exercised any right unde

3 because of race, color, religion, sex, disability, familial
1e federal agency that is responsible for enforcing this law is the U.
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HANDBOOK LETTER 2
NOTIFYING CUSTOMERS OF
AN ADVERSE DECISION THAT CANNOT BE APPEALED

The decision described in the attached letter did not grant you the assistance you requested or
will terminate or reduce the assistance you are currently receiving.

explanation, you may write this office to request an informal administrative re . This written
letter. You
must present any new information, evidence, and possible alternatives along with y@ur request.
You may also have a representative or legal counsel participate i at your cost. The
informal administrative review may be conducted by telephoneyor in the discretion of
the Agency. Please include a daytime phone number in your request to afgange for the review.

Program participant generally have a right to appeal ad
certain reasons cannot be appealed. We have det
appealed under our regulations. You may, however,
Appeals Division (NAD) for a review of the accuracy
appealed. Your request must be made n r than 30 d
attached letter.

ions, but decisions based on

asons for the decision cannot be
e9ASsistant Director, National

ur finding that the decision cannot be

from the date you receive the

status, or national origin. The federal agency that is responsible for enforcing this law is the U.
S. Department of Housing and Urban Development. If a person believes that they have been
discriminated against in violation of this law, they should contact the U. S. Department of
Housing and Urban Development, Washington, D.C. 20410 or call (800) 669-9777.

(00-00-00)SPECIAL PN






HB-1-3555
Appendix 3
Page 14 of 43

HANDBOOK LETTER 3
NOTIFYING CUSTOMERS
OF UNFAVORABLE DECISION REACHED AS A RESULT
OF AN INFORMAL ADMINISTRATIVE REVIEW

We appreciated the opportunity to review the facts relative to your request for assist
regret that the decision in the attached letter did not grant the assistance you request
terminate or reduce the assistance you are currently receiving. If you believé®hat factg’ised’in
this case are in error, you may pursue any or all of the following two optigns.

Option 1 — Request Mediation

You have the right to request mediation. The purpose of mediation is solve disputes through
the use of a certified, neutral mediator. In most cases, th diatQr is not)@ Federal employee. A
d\a ill all parties to achieve a
mutually agreeable resolution. Many cases that go to me re¥esolved without further
action, extended delays, or the cost of formal litigati '

ural Development will pay for 50 percent of the
is a cost, it is your responsibility to pay the other 50

and must be postmarked no later than 30 days from
;€ you request mediation, it stops the running of the 30-day
appeal hearing (described in Option 3) but does not waive

the date of the attached
period in which you may

ediation, the Rural Development State Director will advise you of the
pvider, the estimated cost of mediation, the amount the Agency will

2. In States without a USDA-funded mediation program, you will be either directed to a
local community mediation service; or, you will be provided the names of mediators from
which to select one.
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3. Also, you may suggest a mediator subject to the Agency’s approval.

Once a mediation service provider has been identified, they will contact you and you will have
10 days to contact the mediator: Following the 10 days that you are allowed to select the
mediator, you will be advised directly by the mediation source if they can mediate your case.

Once you have been referred to a mediator, you have 45 days to complete the med . The
Agency can agree to an extension. If mediation does not result in resolution of these you
have the right to continue with a request for an appeal hearing as set forth i i

When mediation is concluded, you will be notified of the result and your right, if applicable, to
request an appeal hearing.
If you request mediation prior to filing for an appeal, the num ill have to request
an appeal will be 30 days from the adverse decision minus the
request mediation. Mediation does not take the place of .e s to, an appeal to the
ediation. You may skip

o® will automatically waive

s you also waive your right to

mediation and request an appeal hearing. However, in d
your rights to an informal meeting. Once the app, eari
mediation.

Option 2 - Request an Appeal He

Following your mediation, youghay tequest anj@ppeal hearing by the National Appeals Division
(NAD) as long as there are d ing from the original 30 days to request mediation as
outlined in the original adverse de ion letter. You must immediately contact the NAD
Assistant Director for
appeal hearing.

ppeal hearing. Your request must state the reasons why you believe the
personally signed by you, and must include a copy of the attached letter. A
est must also be sent to the Rural Development State Director at the following

[Rural Development State Director Address]
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You, or your representative or counsel, may contact this office anytime during regular office
hours to examine or copy the Agency’s record relevant to this adverse decision. Photocopies
will be provided to you. Your representative or counsel must have your written authorization to
represent you and review your file. The NAD Hearing Officer will contact you regarding a time
and place for the hearing.

The Federal Equal Credit Opportunity Act prohibits creditors from discriminating a edit
applicants on the basis of race, color, religion, national origin, sex, marital

status, or national origin. The federal agency that is
S. Department of Housing and Urban Dev.
aw, they should’contact the U. S. Department of
on, D.C. 20410 or call (800) 669-9777.

Housing and Urban Development,
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HANDBOOK LETTER 4
ATTACHMENT FOR NOTIFYING CUSTOMERS WHO HAVE
REQUESTED MEDIATION OF THE ASSIGNEMENT OF THEIR CASE
T0O:
A USDA-FUNDED STATE MEDIATION PROGRAM
OR: ‘D

A COMMUNITY-BASED MEDIATION CENTER

OR:

CERTIFIED MEDIATION PROVIDER R
MEDIATION

TO: [CUSTOMER] \
FROM: RURAL DEVELOPMENT STATE E¥2

SUBJECT: Request for Mediation Services

This replies to your request for mediation of your a e decision. Your request has been

referred to a [USDA-funded state mediation program]

is an estimate, but you will be

Rural Development policy is ercent of the reasonable cost for mediation.

-funded state mediation program [and address]
ommunity-Based Mediation Center [and address]

list of certified mediators to select a mediator, or subject to our
quest the use of another mediator.

Rural Development will then contact the mediator, who in turn will contact you to determine if
they can mediate the issues in your case. You will then have 45 days to complete the mediation.
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When the mediation is concluded, you may file an appeal of the original adverse decision by
immediately contacting the National Appeals Division (NAD):

[NAD Assistant Director Address]

Once you have been contacted by the mediation provider and if you decide not to p
mediation, you must immediately contact this office (address at the top of thjs letter) re

responsible for all costs incurred by the mediation provider from the time o i til your
cancellation.

Mediation, or the cancellation of mediation, does not affect your rights to segk an appeal with
NAD.

The Federal Equal Credit Opportunity Act prohibits credite nating against credit
applicants on the basis of race, color, religion, national arital status, age (provided
the applicant has the capacity to enter into a binding contea abse all or part of the
applicant’s income derives from any public assis m; or because the applicant has in
good faith exercised any right under the Consumer it Protection Act. The federal agency
that administers compliance with this law I

e was denied assistance in violation of this law, they
should contact the Federal Trade Co ton, Washington, D.C. 20580.

3 ause of race, color, religion, sex, disability, familial
status, or national origin. The fedeal agency that is responsible for enforcing this law is the U.
S. Department of Housingys évelopment. If a person believes that they have been
discriminated against in @ C is law, they should contact the U. S. Department of
Housing and Urban Develgg ashington, D.C. 20410 or call (800) 669-9777.

CC: State
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HANDBOOK LETTER 5
ATTACHMENT FOR ASSIGNMENT BY RURAL DEVELOPMENT/USDA
OF A CUSTOMER MEDIATION REQUESTTO A MEDIATION
SERVICES PROVIDER

TO: [Mediation Service Provider]

FROM:  Rural Development State Director
SUBJECT:  Request for Mediation
CUSTOMER:  [Name of the Rural Development cu to% g mediation]

[Customer contact informatio

The above Rural Development customer has recej anecision from our Agency and
has requested mediation. Attached is a copy of the aderse decision letter and the customer’s
request for your mediation.

Informal Administrative Review:

____ The Customer was providedwith the oppofttnity for an informal administrative review with
the Agency; however, th chose’not to exercise this option.

An informal admin
decision.

as conducted; however, the Agency did not reverse its

Is case was made by the following office. You should contact this
rmation on the case.

The Rural Development policy is to pay 50 percent of the reasonable cost of the mediation
service and the customer will pay 50 percent. In addition, we encourage the mediation service to
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consider the customer’s ability to pay. The customer is solely responsible for their portion of the
cost of this service and should be billed directly. The bill for the Agency’s portion should be
submitted to this Rural Development State Office:

[State ADR Coordinator Name and Address]
Mediation must be completed within 45 days from the date of this letter, unless bot i

agree to an extension. We also request a teleconference prior to your acceptance of
determine whether the adverse decision lends itself to mediation by your se

to

the applicant has the capacity to enter into a binding contract);
applicant’s income derives from any public assistance pregkam; the applicant has in
Act. The federal agency
that administers compliance with this law concerning th [QK isvthe Federal Trade

in violation of this law, they

The Fair Housing Act prohibits discrimigation in real estate related transactions, or in the terms
or conditions of such a transaction, of race, color, religion, sex, disability, familial
status, or national origin. The fe
S. Department of Housing and
law, they should contact the U. S. Department of
Housing and Urban Development shington, D.C. 20410 or call (800) 669-9777.

Attachments (2): Ision letter

CC: e and/or National Office Program Director
SC St. Louis for SFH Cases

State ADR Coordinator
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HANDBOOK LETTER 6
ATTACHMENT FOR NOTIFYING CUSTOMERS OF UNRESOLVED
RESULT OF THE MEDIATION OF THE ADVERSE

TO: [CUSTOMER]
FROM: [State Director]
SUBJECT: Unresolved Result of the Requested Mediation \
Your request for mediation has been completed. We regret that we,that mediation did not result
in resolution of the issues. [We are unable to grant the assistanc requested, or will
terminate, or reduce the assistance you requested]. \

may continue to pursue your
e{s no cost for an appeal

immediately write to the Assistant
number of days remaining, if an hedule the appeal hearing:

If NAD determines that you have appeal rights and you want to exercise those appeal rights, you
or your representative or counsel, may contact this office anytime during regular office hours to
examine or copy relevant Agency’s record relating to the original adverse decision. .
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Photocopies will be provided. Your representative or counsel must have your written
authorization to represent you and review your file.

The NAD Hearing Officer will contact you regarding a time and place for the hearing. You may
also request a teleconference hearing in lieu of the face-to-face hearing. At any time before the
scheduled hearing you may also request that the Hearing Officer make a decisign without a
hearing.

The Federal Equal Credit Opportunity Act prohibits creditors from discrimi st credit

The Fair Housing Act prohibits discrimination in
or conditions of such a transaction, because of race,
status, or national origin. The federal age

discriminated against in violation of
Housing and Urban Developmen
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HANDBOOK LETTER 7
ATTACHMENT FOR NOTIFYING CUSTOMERS OF EXPIRATION OF THE 10 DAYS
TO SELECT A MEDIATION SERVIE PROVIDER

TO: [Customer] \
FROM:  [State Director] \

SUBJECT: Expiration of Selection of Mediati ervige Proviger

isio ined in the attached letter
which did not [grant the assistance you requested or Will terminate or reduce the assistance you
i re]. You were also informed that
you had 10 days from [date] to either ca@ficur in the mediation service assigned by Rural
Development to your case, or name gdediation service for our consideration.

request for mediation therefore
initial adverse decision as outline

pired, and Rural Development will begin to process the
he attached letter.

[NADAssistant Director Address]
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There is no cost for an appeal hearing. Your request must state the reasons why you believe the
decision is wrong, be personally signed by you, and include a copy of the attached original
decision letter. A copy of your request must also be sent to the Rural Development State
Director:

[Rural Development State Director Address]

You, or your representative or counsel, may contact this office at anytime during reg ice
hours to examine or copy the Agency’s record relative to the adverse decisi
be provided to you. Your representative or counsel must have your written autn@sization to
represent you and review your file. The NAD Hearing Officer will contactyou re
and place for the hearing.

The Federal Equal Credit Opportunity Act prohibits creditors fram dis inating against credit
applicants on the basis of race, color, religion, national Qkigin, sex, maritalFstatus, age (provided
the applicant has the capacity to enter into a binding con pecause all or part of the
applicant’s income derives from any public assistance p cause the applicant has in

Commission. If a person believes he or s
should contact the Federal Trade Commi§sion, Washington, D.C. 20580.

ency that is responsible for enforcing this law is the U.
S. Department of Housing and Urbam Development. If a person believes that they have been

discriminated against inWielation of

ouis for SFH Cases
APR Coordinator
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HANDBOOK 3
7 CFR PART 11--NATIONAL APPEALS DIVISION RULES OF
PROCEDURE
TABLE OF CONTENTS

General statement.

Definitions. \\«

Applicability.
Inapplicability of other laws and regulations. Q
Informal review of adverse decisions.

Director review of agency determigation of appealability and right of participants to
Division hearing.

Ex parte communications
Division hearings.
determina

Director review € of Hearing Officers.

Authority: 5 U.S.C. 301; Title II, Subtitle H, Pub. L. 103-354, 108 Stat. 3228 (7 U.S.C. 6991 et
seq.); Reorganization Plan No. 2 of 1953 (5 U.S.C. App.).
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§ 11.1 Definitions.

For purposes of this part:

Adverse decision means an administrative decision made by an officer, employee, of
of an agency that is adverse to a participant. The term includes a denial of equitablerelieffby an
agency or the failure of an agency to issue a decision or otherwise act on th
the participant within timeframes specified by agency program statutes of reg
reasonable time if timeframes are not specified in such statutes or regulatigns. T
include a decision over which the Board of Contract Appeals has jurisdicti

ons or within a
does not

Agency means:
(1) The Agricultural Stabilization and Conservati vice (ASCS);

(2) The Commodity Credit Corporation (CCC);

(3) The Farm Service Agency (FSA);

Soil Conservation Service (SCS);

(12) A State, county, or area committee established under section 8(b)(5) of the Soil
Conservation and Domestic Allotment Act (16 U.S.C. 590h(b)(5)); and
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(13) Any successor agency to the above-named agencies, and any other agency or office of the
Department which the Secretary may designate.

Agency record means all the materials maintained by an agency related to an adverse decision
which are submitted to the Division by an agency for consideration in connection with an appeal
under this part, including all materials prepared or reviewed by the agency during it
consideration and decision-making process, but shall not include records or informa ot
related to the adverse decision at issue. All materials contained in the agency record ted
to the Division shall be deemed admitted as evidence for purposes of a hearj
review under Sec. 11.8 of this Appendix.

Agency representative means any person, whether or not an attorngy, who 1§ authorized to
represent the agency in an administrative appeal under this parg.

Appeal means a written request by a participant asking for review by the Wational Appeals
Division of an adverse decision under this part.

Appellant means any participant who appeals an vers’in accordance with this part.
Unless separately set forth in this part, the term ““appellant™ekddes an authorized

representative.

n, whether or not an attorney, who is authorized in
11.6(c), to act for the participant in an

Authorized representative means any
writing by a participant, consistent

personally.

Case record means all t
The case record includes glagency record and the hearing record.

Equitable relief means relief which is authorized under section 326 of the Food and Agriculture
Act of 1962 (7 U.S.C. 1339a) and other laws administered by the agency.
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Ex parte communication means an oral or written communication to any officer or employee of
the Division with respect to which reasonable prior notice to all parties is not

given, but it shall not include requests for status reports, or inquiries on Division procedure, in
reference to any matter or proceeding connected with the appeal involved.

Hearing, except with respect to Sec. 11.5, means a proceeding before the Division t rd a
participant the opportunity to present testimony or documentary evidence or oth in

have a previous determination reversed and to show why an adverse deter In error.

Hearing Officer means an individual employed by the Division who condicts the
determines appeals of adverse decisions by any agency.

ing and

Hearing record means all documents, evidence, and other matefials gen@gkated tn relation to a
hearing under Sec. 11.8.

artment in order fully and

Implement means the taking of action by an agency oft R
promptly to effectuate a final determination of thefRivisi

agency to which the regulations in thi apply is affected by a decision of such agency. With
h the borrower and the lender jointly must appeal

an adverse decision except that
appealed by the lender only.

pension and debarment disputes, including, but not limited to, those falling
pin the scope of 7 CFR parts 1407 and 3017,

(5)’Export programs administered by the Commaodity Credit Corporation;

(6) Disputes between reinsured companies and the Federal Crop Insurance
Corporation;







HB-1-3555
Appendix 3
Page 29 of 43

(7) Tenant grievances or appeals prosecutable under the provisions of 7 CFR part
1944, subpart L, under the multi-family housing program carried out by RHS;

(8) Personnel, equal employment opportunity, and other similar disputes with any
agency or office of the Department which arise out of the employment
relationship;

(9) The Federal Tort Claims Act, 28 U.S.C. 2671 et seq., or the Mili Persofinel
and Civilian Employees Claims Act of 1964, 31 U.S.C. 3721,

(10) Discrimination complaints prosecutable under the no
regulations at 7 CFR parts 15, 15a, 15b, and 15e.

Record review means an appeal considered by the Hearing,Offic
determination is based on the agency record and other i jon\submitted by the appellant
and the agency, including information submitted by affi€ eclaration.

Secretary means the Secretary of Agriculture.

§ 11.2 General statement.

(@) This part sets forth procedures fo ings before the National Appeals Division within
the Department. The Division i
supervision of and policy dir n byathe Secrétary, which is independent from all other
agencies and offices of the Departhgent, including Department officials at the state and local
level. The Director of thg Division s directly to the Secretary of Agriculture. The authority
of the Hearing Officers irecgor of the Division, and the administrative appeal
procedures which must b
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§11.3 Applicability.

(a) Subject matter. The regulations contained in this part are applicable to adverse
decisions made by an agency, including, for example, those with respect to:

(1) Denial of participation in or receipt of benefits under, any program @f an agency;

(2) Compliance with program requirements;

(3) The making or amount of payments or other program begefits participant in
any program of an agency; and

(4) A determination that a parcel of land is a wetland ighly exodible land.
(b) Limitation. The procedures contained in this part may\not be to seek review of

statutes or USDA regulations issued under Feder
8 11.4 Inapplicability of other laws and regulations.
The provisions of the Administrative Procedure Act gemerally applicable to agency adjudications
(5 U.S.C. 554, 555, 556, 557, &amp; 310

The Equal Access to Justice Act, as amegfided, 5 U.S.C. 504, does not apply to these proceedings.
The Federal Rules of Evidence, 28 : p., shall not apply to these proceedings.

informal revié decision issued at the field service office level by an
officer or empl or by any employee of a county or area committee
established und 8(b)(5) of the Soil Conservation and Domestic Allotment
Act ), before NAD will accept an appeal of an FSA adverse

d ormal review shall be done by the county or area committee with

respo yfor the adverse decision at issue. The procedures for requesting such an
3view before FSA are found in 7 CFR part 780. After receiving a decision

upo éw by a county or area committee, a participant may seek further informal

review by the State FSA committee or may appeal directly to NAD under Sec. 11.6(b).
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(b) Optional informal review. With respect to adverse decisions issued at the State office
level of FSA and adverse decisions of all other agencies, a participant may request an
agency informal review of an adverse decision of that agency prior to appealing to NAD.
Procedures for requesting such an informal review are found at 7 CFR part 780 (FSA), 7
CFR part 614 (NRCS), 7 CFR part 1900, subpart B (RUS), 7 CFR part 1900, Subpart B
(RBS), and 7 CFR part 1900, subpart B (RHS).

available under title V of the Agriculture Credit Act of 1987, 7 U.S.E.
order to attempt to seek resolution of an adverse decision offan agency prior to a NAD
hearing. If a participant:

11.6(b), but before the heari e participaat will be deemed to have waived his
right to have a hearing wi 5 days under Sec. 11.8(c)(1) but shall have the right
to have a hearing withi fter conclusion of mediation or ADR.

8§ 11.6 Director review of ag
Division hearing.

days after the date on which a participant receives a
an agency that an agency decision is not appealable, the

I'he Director shall determine whether the decision is adverse to the individual
apticipant and thus appealable or is a matter of general applicability and thus not
stibject to appeal, and will issue a final determination notice that upholds or reverses
the determination of the agency. This final determination is not appealable. If the
Director reverses the determination of the agency, the Director will notify the
participant and the agency of that decision and inform the participant of his or her
right to proceed with an appeal.
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(b) Appeals of adverse decisions.

(3) The Director may delegate his or her authority to conduct a review under this
subsection to any subordinate official of the Division other than a Hearing Officer.
In any case in which such review is conducted by such a subordinate official, the
subordinate official's determination shall be considered to be the determination of
the Director and shall be final and not appealable.

notice of the Director's determination that a decisign Is

failure of an agency to act on the request or right of\a recip

personally must request such hearing not latgtha days
had not acted within the

oR where such regulations

2 participant reasonably should

e in writing’and personally signed by the
participant, and shall inc copy of the adverse decision to be reviewed, if

or a héearing to the agency, and may send a copy of the
viewed to the agency, but failure to do either will not
1Ssal of the appeal. Instead of a hearing, the participant

participant has duly authorized the declarant in writing to represent
or purposes of a specified adverse decision or decisions, and attach a copy
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§ 11.7 Ex parte communications.

(a) Ex parte communications.

(1) At no time between the filing of an appeal and the issuance of a final
determination under this part shall any officer or employee of the Division engage in
ex parte communications regarding the merits of the appeal with any p having
any interest in the appeal pending before the Division, including any pe iyan
advocacy or investigative capacity. This prohibition does not apply to:
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§ 11.8 Division hearings.

(a) General rules.

(1) The Director, the Hearing Officer, and the appellant shall have access to the
agency record of any adverse decision appealed to the Division for a hearing. Upon
request by the appellant, the agency shall provide the appellant a copy agency
record.

(2) The Director and Hearing Officer shall have the authority to a
affirmations, and to require, by subpoena, the attendance of witnesse
production of evidence. A Hearing Officer shall obtaig the congurrenc
Director prior to issuing a subpoena.

(i) A subpoena requiring the production of evidence
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(iv) The party requesting issuance of a subpoena shall arrange for service.
Service of a subpoena upon a person named therein may be made by
registered or certified mail, or in person. Personal service shall be made by
personal delivery of a copy of the subpoena to the person named therein by
any person who is not a party and who is not less than 19 years of age. Proof
of service shall be made by filing with the Hearing Officer or Dirfggtor who
issued the subpoena a statement of the date and manner of servic of the
names of the persons served, certified by the person who made th ein
person or by return receipts for certified or registered m

(v) A party who requests that a subpoena be issued shaly, be res ible for the

out of his or her performance of offig
requested the subpoena.

The failure to make payment of s
the Hearing Officer or Director as s
of the witness and thegvidence the wi

chargeson demand may be deemed by
icient ground for striking the testimony
ess has produced.

(vi) If a person refuses t@obey a subpoena, the Director, acting through the
Office of the Zeneral Cou f the Department and the Department of
Justice, m the United States District Court in the jurisdiction where
to have the subpoena enforced as provided in the Federal
re (28 U.S.C. App.).

pon the filing of an appeal under this part of an adverse decision by any

cy, the agency promptly shall provide the Division with a copy of the agency
ecord. If requested by the appellant prior to the hearing, a copy of such agency
record shall be provided to the appellant by the agency within 10 days of receipt of
the request by the agency.
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(2) The Director shall assign the appeal to a Hearing Officer and shall notify the

appellant and agency of such assignment. The notice also shall advise the appellant
and the agency of the documents required to be submitted under paragraph (c)(2) of
this section, and notify the appellant of the option of having a hearing by telephone.

(3) The Hearing Officer will receive evidence into the hearing record v@iithout regard
to whether the evidence was known to the agency officer, employee, or mjttee
making the adverse decision at the time the adverse decision was made.

(c) Procedures applicable only to hearings.

(1) Upon a timely request for a hearing under Sec. 11.6(b), an appellant’has the right
to have a hearing by the Division on any adverse deci within45 days after the

following documents:
(i) By the appellant:

(A) A short stategrent of why th@yeecision is wrong;

ocument not in the agency record that the appellant

(A) A copy of the adverse decision challenged by the appellant;

A written explanation of the agency's position, including the
regulatory or statutory basis therefore;

(C) A copy of any document not in the agency record that the agency
anticipates introducing at the hearing; and

(D) A list of anticipated witnesses and brief descriptions of the evidence
such witnesses will offer.
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(3) Not less than 14 days prior to the hearing, the Division must provide the
appellant, the authorized representative, and the agency a notice of hearing
specifying the date, time, and place of the hearing. The hearing will be held in the
State of residence of the appellant, as determined by the Hearing Officer, or at a
location that is otherwise convenient to the appellant, the agency, and the Division.
The notice also shall notify all parties of the right to obtain an official r@eord of the
hearing.

(4) Pre-hearing conference. Whenever appropriate, the Hearin
pre-hearing conference in order to attempt to resolve the dis

teo

issues involved. Such pre-hearing conference shall be held by\telepho less the
Hearing Officer and all parties agree to hold such conference in\person
(5) Conduct of the hearing.
(i) A hearing before a Hearing Offic e i person unless the appellant
agrees to a hearing by telephone.
(if) The hearing will be conducte the Ing Officer in the manner

determined by the Division most li to obtain the facts relevant to the
> The Hearing Officer will allow the presentation of
y any party without regard to whether the evidence

y the appellant will be made available at the hearing. Any
may be received by the Hearing Officer without regard to whether
t evidence could be admitted in judicial proceedings.

(iii) An official record shall be made of the proceedings of every hearing.
This record will be made by an official tape recording by the Division. In
addition, either party may request that a verbatim transcript be made of the
hearing proceedings and that such transcript shall be made the official record
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of the hearing. The party requesting a verbatim transcript shall pay for the
transcription service, shall provide a certified copy of the transcript to the
Hearing Officer free of charge, and shall allow any other party desiring to
purchase a copy of the transcript to order it from the transcription service.
(6) Absence of parties.

representative is absent, and no appearance is made on b
party, or no arrangements have been made for rescheduling
Hearing Officer has the option to cancel the hearing unless the
has good cause for the failure to appear. If the Hearing Officer elects to cancel
the hearing, the Hearing Officer may:

(A) Treat the appeal as a record review and issugia’determination based
on the agency record as submi he\agency and the hearing record
developed prior to the hearing

(B) Accept evidence into the hearing*record submitted by any party
present at the hearing, and themjissue a determination; or

provide a copy of such evidence to the absent party or
e absent party or parties 10 days to provide a response to

the hearing for 10 days, or for such other period of time as the Hearing Officer
| establish, to allow the submission of information by the appellant or the

gency, to the extent necessary to respond to new facts, information, arguments, or
evidence presented or raised at the hearing. Any such new information will be added
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by the Hearing Officer to the hearing record and sent to the other party or parties by
the submitter of the information. The Hearing Officer, in his or her discretion, may
permit the other party or parties to respond to this post-hearing submission.

(d) Interlocutory review. Interlocutory reviews by the Director of rulings of a Hearing
Officer are not permitted under the procedures of this part.

(e) Burden of proof. The appellant has the burden of proving that the adverse % on of
the agency was erroneous by a preponderance of the evidence.

determination on the appeal to the named appellant, the aut
agency not later than 30 days after a hearing or the closing

. ¥ determination is not appealed to
rovided by the Hearing Officer shall

minati@n,in order to be entitled to such review by the Director. Such
hall ipelude specific reasons why the appellant believes the determination is

ot/later than 15 business days after the date on which an agency receives the
rmination of a Hearing Officer under Sec. 11.8, the head of the agency may
plake a written request that the Director review the determination. Such request
shall include specific reasons why the agency believes the determination is wrong,
including citations of statutes or regulations that the agency believes the
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determination violates. Any such request may be made by the head of an agency
only, or by a person acting in such capacity, but not by any subordinate officer of
such agency.
(3) A copy of a request for Director review submitted under this paragraph (a) shall
be provided simultaneously by the submitter to each party to the appea

(b) Notification of parties. The Director promptly shall notify all parties of recg a

request for review.
(c) Responses to request for Director review. Other parties to an appeal ma mit
written responses to a request for Director review within 5 business days fromr'the date of
receipt of a copy of the request for review.

(d) Determination of Director.

(1) The Director will conduct a review of the
using the agency record, the hearing rgcord, the request for review, any responses
submitted under paragraph (c) of thi i C h other arguments or
information as may be accepted by the Dirggtor, in order to determine whether the
decision of the Hearing Officgfis supporte substantial evidence. Based on such

modifies the determinati@n o Hearing Officer. The Director's determination
upon review of a He i cision shall be considered to be the final

all not be appealable. However, if the Director
determines that the ng record is inadequate or that new evidence has been
submitted, remand all or a portion of the determination to the
Hearing OffiCe further proceedings to complete the hearing record or, at the
option of the

#0 business days after receipt of the request for review, in the case of a
quest by the head of an agency; or

(i) 30 business days after receipt of the request for review, in the case of a
request by an appellant.
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(3) In any case or any category of cases, the Director may delegate his or her
authority to conduct a review under this section to any Deputy or Associate
Directors of the Division. In any case in which such review is conducted by a
Deputy or Associate Director under authority delegated by the Director, the Deputy
or Associate Director's determination shall be considered to be the determination of
the Director under this part and shall be final and not appealable.

(e) Equitable relief. In reaching a decision on an appeal, the Director shall ha
authority to grant equitable relief under this part in the same manner

extent as such authority is provided an agency under applicable laws an
§ 11.10 Basis for determinations. \
(@) In making a determination, the Hearing Officers and the Dirégtor aré not bound by
previous findings of facts on which the agency's adverse decision based.
(b) In making a determination on the appeal, Heaking OXand the Director shall

laws'amd regulations of the agency, and with
ws anéeregulations.

ensure that the decision is consistent with t
the generally applicable interpretations of

IS contrary to statute or regulation, which would justify reversal or
e determination.

sideration meets such criteria, the Director shall include a copy of the request for
reconsideration in the notice to the non-requesting parties to the appeal. The non-
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requesting parties shall have 5 days from receipt of such notice from the Director to file a
response to the request for reconsideration with the Director.

(c) The Director shall issue a decision on the request for reconsideration within 5 days of
receipt of responses from the non-requesting parties. If the Director's decision upon
reconsideration reverses or modifies the final determination of the Director rendered under
Sec. 11.9(d), the Director's decision on reconsideration will become the final
determination of the Director under Sec. 11.9(d) for purposes of this part.

whichever is applicable under the applicable age amM\statutes or regulations.

§ 11.13 Judicial review.

ton shall be réwiewable and enforceable by any
etent jurisdiction in accordance with chapter 7 of title

(@) A final determination of the Diw
United States District Court of
5, United States Code.

ew of any agency adverse decision appealable
ing a final determination from the Division pursuant to the

(b) An appellant may n
under this part without re
procedures of thi

§ 11.14 Filing of appealstand.€@mputation of time.
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(c) The time for filing an appeal, a request for Director review, or any other document
expires at 5:00 p.m. local time at the office of the Division to which the filing is submitted
on the last day on which such filing may be made.

8 11.15 Participation of third parties and interested parties in Division proceedings.

fact result in the adjudication of the rights of a third party,
involving a payment shared with a landlord, an appeal

because of the derivative impact the appeal dete
guaranteed lenders and reinsurance companles
rules for the participation of such third an

ay be identified by the Division itself, by an
he Division shall issue one notice to the third

ency action on implementation that would be adverse to
party a right to a Division appeal.

r the status of an appellant upon the guaranteed lender or reinsurance company
that it may request Director review of a final determination of the Division.
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	Requests for Mediation
	Cost of Mediation
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